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m 3r?er if@cais sa~ ---- ~
Arising out of Order-In-Original No.(1) 02/AKA/Supdt/AR-I/DN-1/Ahd-lI/2016-17

Dated: 05/05/16 & 01/AKA/Supdt/AR-l/DN-1/Ahd-lI/2016-17 Dated: 05/05/2016
issued by: Supdt. Commissioner Central Excise (Div-I), Ahmedabad-II

tf 3-14161chct11>1Rlc11e;'t cr,r ;:rm™ GcTT (Name & Address of the Appellant/Respondent)

Xx" Dishman Pharmaceuticals & Chemicals Ltd. (100% EOU)

air{ nfa z 3r4 3m2er 3riir 3rcrara 4ar &.a as z 3mer a zqnfaf At.:,

aalg arrgt 3f@rat at 3fC!h;r "lIT crart'ra=rur ~ .i;rfmf ~ WnaT t I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

m«r mc!iR ciTT tfo'l"{T!ffUT~ :.:,
Revision application to Government of India:

(\) (cfi) (@) #4tr 3nr gr=a 3rf@0fGzr 1994 #r err 3-lctc'f ;;fi"'c)" G@flJ "JN~~ ~ # trclf<:@"
3

enr #st 3q-arr # qr riaa ± 3iairscarw 3nraa 3r) 4fera,a war, far Hinz1,Tua
.:, .:,

faama, ttf #ifs, sac tr sraa, m=rc;- "JWT, ~~-11 ooo 1 cfil" cfi'r -a1ofr ~ I

.A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building; Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following- case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@i) zufe m R zrf a masa zlara fa#t sisra znr 3zr #rut tr "lIT ~
sisrar aa sisram sa s mat ii, zn fa#r±isra znr sisr ia as fit mrut
st z f@aftsisrastm RR 4far a hum zest].:,

In case of any loss <:>f goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(g) an a sag fa4tlz zn r&er ? fo:14iffict m tIZ "lIT mt a fa@or 3rzitr eyes
adml 3enc la # Ra #masit an h as fh#tr; zr 7gr iff@a & [
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(c) In case of goods exported outside India export to Nepal or Bhwtan, without payment of
duty.

sift 6nrr at sureryera fg sit sq€r fee mr1 #t n{sithams sitz
mxr ~~ cB: ~ ~- ~. * &m tfffur crr -w:m· tR·m mq ~ fcrm~ (rf.2) 1998
mxT 109 &RT~~ ~ "ITT I

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

b4hr snarl yea (3r@ta) fur4at, 2001 · cB" -~ 9 # sifa RRffe qua in zy--s i at 4Raif
i, )fa ant a u am?r hfa f#aal ·"+-JIB a sft per-mer yd ar@ta sat at cTT-qT
,fit at arr f@ 3n4at fan unrr alRg1s rr arr <. qr qngnf #a siaf err 35--z
mffw "ctr cB" :~ cB" Wff cB" Wl?-1" "b3lR-6 'cf@R. ctr. -ma- ~m~ I ·

The above ~pplication shall be· made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which Q
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account.

(2) Rfurma er usi iv van g Gara qt zn sq a "ITT "ITT~ 200/- ffl ~
ctr "Gffq 3tN urf icasa vanv Gala vnar stat 10001- ct),m~ ctr "Gffql ·

! . . .
The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. · ·

tar zgca, #hr wniaa yen vi hara 3rfltu nrznf@rawa uf arft.-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr war re rf@fr, 1944ht mxr 35-"&'ri3s-~ cB" artrfu:...c.
Under Sectidn 35B/ 35Eof CEA, 1944 an appeal lies to.:-

() affn qcuiai i if@r ft im. «flt zrcn, ta ua yea vi hara 3rft#ta rrznf@raur
ctr fcrffi~~~ rt, 3, 3ITT", • g, {f«fl at ya

0

(a)

(b)

(2)

the special'.tjench of Custom,. Excise & Service Tax Appellate Triblinai of West Block
No.2, H.K. Pt!Jram, New Delhi-1' in all matters relating to classification valuation and .

. I . . . . . . . •

Gcfd~~d ~ 2 (1) a i a; arr 3arat at sr4ta, 3r4ta a ma vflr zrcn5, st
sTraa zyea vi hara aft#ta zmn@raw1 (Rrbc) #t ufa &fr q)fear, srarar .sit-2o, q
##z g7Rua n1us, auntr, 3z7la1q--380016.
To the west regional benph. of Customs, Excise & Service Tax Appellate Tribunal .
(CESTAT) atO-20, New Metal. Hospital Compound, Meghani Nagar, Ahmedabad : ·3so
016. in case of appeals other than as mentioned in para-2(i) (a) above:

. . .

~~· .~ (3llfu;r). Pli!-!"llctcil, 2001' cJfr mxr a * 3"ffi1ffi qua z-3 fffa fag 3rgaR
arflrzi nrar@era@ii#t r{srfl frssrf fhg ·;mararRat ferui wir zye
~ l=Ji.r, ~ c&1" "+-Jtir am WITTIT TfllJ ~~ 5 cTT& <IT~ cfi1=r % asiT; 1000 /- ffl ~
sfl asta zyea at ir,s rii it ear 3rar ugnifr in; 5 cTT& m so·cTT&."ffcp 61:,l!J~
sq; 5oo/-- #) 3#sift 3tf1isl Gar zyca dm, nu t rr 3itrn ·rar u#fr 6q;50.g»»
Garg zmsa snt & asi sq; 1oooo/- #hi n#t @hf1#t arr Pier ka., he,$?

.r NY
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~w1Fcl7a ~~ * XiiCf ii' ~~ 8t Gr?1 zI tu UT PIT tB" M .·~ •m4'nPtc6 lff?f· tB" ~ c&1"
ITT HT "ITT \i'l"ITT \1rro~ c&1" "tflo ft-e.:rcr % I

The appeal to the App$llate Tribu□al sball be filed in, quadruplicate .in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and · shall be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

:_-:-.
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(3) uR? gr 3mgr i an{ ea an±ii armt 3tr & at vatp silgr fg #la cnT~ -~
ir fan st al; <a qr.a3ta zg sft fa far udtatf aa a fag zqenfenfa arflftzu
7rnf@ravwrat va 3rat qr#£tr rt at ya a4a fur ult.et
In case .of tbe order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the' aforesaid manner not withstanding the fact that ·the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

(4) urn1cu gen} arffzu 197o zremr izit@era ctr~-1 a si+fa feffRa fa;1gar rr 3mr4ea zTea 3rat qenffenf fuff 4ff@rartmag u@)a #l ya uR '9'x xti.6.50 tffi' cnT rllllll('1lJ ~

feaz au ilr af1
One copy of application or O.l.O. as the case may be, and the order of the adjournment .
authority sh?II a court fee stamp of Rs.6.50 paise as prescribed under schedufed~r item·
of the court fee Act, 1975 .as amended. ·

~ ·31R~ l=fr@T q;r friarurav ar :F1WIT c&)- ajh st ezri anaff fhur uirar % \i'IT ffl~.
i=4tzr snai zyca vi var ar@#in mrnf@au (aruffaf@) Rm, 4gs2 fReet
Attention in invited to the rules covering these and.other related matter contended in tlie
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) «tr zg«a, ah snraa zgcag hara ar44ha rznrfaozur (Rrec), uR sr#tat # iir=fC'f lf
~;i=rrar.(Demand)~ ~(Penalty)cnT 10%~a.=IT cfitrIT~ti~,~~~16~ ·
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the. Finance Act,

1994)

(5)

' .

hc4tr3enaria 3ttharaa3if, qnf@&tar 11cfi~fcxrtrJ=ftaT 11(Duty Demanded) -
. ~! . ·. .

(i) (section) is 1Dhazerfffrrf@;
(ii) ~~~~cfi'ruffi;
(iii) ~~fa:mm~WfJ'f 6 cfi'~~uffi.

( es rzpfswrifsr4«'rzqa saar#am i, 3r4r' nRr av #fara srfafknrarr&.

For an appeal to be filed 9efore theCESTAT, 10% ofthe Duty & Penalty confirmed by
the Appellat~ Commissioner would have to be pre-deposited. It may be· noted that the.

· pre.,deposit is a mandatory condition ;for filing appeal before CESTAT.- (Section 35 c ·(2A)
· and 35 F ofthe:Central Excise Acti·1944, Sectiori 83 & Section 86 of the Finance.Act, 1994) . _·

Under Central Excise andiService Tax,· "Duty demanded" shall include:
(i) · amount determined undir Section 11 D;
(ii) amount of er~oneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr af ,gr arr±r #u 3rft iif@erawr a «mar r&i pa srrar rear m c;us T~c11Ra ~ m mar ·fcntr
·i!JV !ln;:cfl t" 10% 3fi@1if 'CR' at srz aka as faaa t as vs ah1 Oo/o rira# w Rt sra &I

..:, .;;J ·_ • . . . . ! . . . ; . .:, . . . ­

In view of above,. an a~peal agai~st this ord$r shall lie before the Tribunal o□"payment of 10%·
of the duty demanded vyhere dutYi or duty and penalty are m dispute, or penalty, where penaly
alone is i dispute.:" a"@2ER(«r',:·;z.~ ... ,· ~-y 9

·_,.~?r':-~,.,."' ,.-... ':"":':., ~.., \.,- v• J.,,."''•;), "'~-., "'( "f'l:-:'.,,W 'il- A';,
-: %!} er.J\ /{;).• ; I
·. ,,~~·c, •') ,,, ,'-,st Ac.·. ". .. _,._ I
. , . . "-i11r.fED.',C~:, ,../zea=a.,
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ORDER IN APPEAL

V2(29)52 &47/ Ahd-II/ Appeals-II/16-17

M/s. Dishman Pharmaceuticals & Chemicals Ltd, 1216/20, GIDC ,
Phase-IV, Naroda Ahmedabad. - (hereinafter referred to as 'appellants')

have filed the present appeals against the Order-in-Original number 01 &

02/AKA/Supdt./AR-I/DN-I/AHD-II/2016-17 both dated 05.05.2016 and
(hereinafter referred to as 'impugned orders') passed by the Superintendent
Div-I, Ahmedabad-II (hereinafter referred to as adjudicating authority');

2. The facts of the case, in. brief, are that the appellant, is interalia

·engaged in the manufacture and export of bulk drugs and chemicals holding

the registration No. AACD4164DXM001 and AACD4164DXM007 respectively

had wrongly availed the cenvat credit on courier services during the period
March 2015 to September 2015 for the amount of Rs. 9336/- and during the

period January 2015 to,September 2015 for the amount of Rs. 12168/­

(Total of Rs. 21504/-).

3. Appellant is contending that there is a definition of input service under
Rule 2(1) of CCR, 2004 which includes services used by a manufacturer,

whether directly or indirectly, in- or in relation to the manufacture of final
products. The phrase in relation to has very wide connotation and coverage.

4. Being aggrieved with the impugned order, the appellants preferred an
appeal on 20.06.2016 before the Commissioner (Appeals) wherein it is

contended that it is also a well settled law that when the demand itself is not

sustainable, mandatory penalty cannot be imposed. Since it is already
proved beyond doubt that there is correct availment of CENVAT credit on
courier services by the appellant.

5. Personal hearing in the case was granted on 21.08.2017. Shri Vikash
Agarwal, CA, appeared before me and reiterated the contents of appeal
memo and requested that the department should allow the cenvat credit .

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing.

7. The adjudicating authority stated in their OIO that the courier service is "~~~
not falling even in the inclusive part of the definition of Input servicef$.g3
Therefore, the courier service does not fall under the definition of Input@;
Service under rule 2(1) of CCR, 2004. ,/~.;[ · .. _}J0

~~.',
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?- As regard, Courier Service, the appellant has submitted that
courier/postage service utilized by them for delivering documents to the
buyers is in relation to business activity and thus same is admissible. The
activity of sending documents is also a- part of business activity, and thus
courier service are in the nature of activities relating to business because

their business of manufacturing and selling goods could continue and flourish

only if they use courier service. Merely saying that the courier/postage
service is not an input service can not be proper to disallow the credit. In
this regard, the appellant has placed reliance upon the decisions in respect

of (i)The hon'ble Supreme Court in the land mark judgement of Doypack
t

Systems (P) Ltd. Vs. Union of India[1988(36)E.L.T.201 (S.C.)] (ii) Order

dated 12.08.2010 of Hon'ble CESTAT Ahmedabad [ Appeal No. E/1838-39/

(iii) Commissioner of Service tax · Vs. MMS Maritime (India) Pvt. Ltd.

[201641) S.T. R. 869( Tri.- Mumbai)] in their favour in this regard. I find

that said judgments support their claim very much. The Hon'ble CESTAT,
WZB, Ahmedabad in case of Tufropes Pvt. Ltd V/s C.C.E., Vapi reported at

0 2012 (227) E.L.T. 359(Tri.-Ahmd.) has held that:

Learned counsel submits that courier service has been utilized
for sending documents/invoices etc. to various customers other
plants and offices and submits that all these documents/invoices
are relatable to the manufacture of the products by the appellants
and. therefore credit is admissible. I find that sending
documents/invoices to various customers, other plants, offices is
definitely relatable to manufacture and therefore credit is
admissible. The learned counsel relied upon the decision of the
Tribunal in the case of Hindalco Industries Ltd. vide Order No.
A/2147/WZB/AHD/11, dated 2-12-2011. Since I find that
appellants are eligible for the benefit, the appeal is allowed with
consequential relief to the appellants."

Accordingly, courier service was directly concerned with in relationo prospective customer in relation to sale of goods manufacture by the
appellant and there is no dispute on the fact that this service was availed by
the appellant for the same , and hence was in the nature of an input service.

Therefore, respectfully following the above decision, I allow the credit of
Service Tax paid on courier/ postage service. Accordingly, respectfully

following the above judgment, I allow the credit of Service Tax paid on

courier/postage service.

9. In view of the facts and discussions hereinabove, I allow the appeal filed
by the appellant and set aside the impugned order.
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10.

10. The appeals filed by the appellant stand disposed off in above ter~~
g18'1
(3mr &ia)

4.2lz m 3nJ#a (3r#)

ATTESTED

%
SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD.

To,
\/11s. Dishman Pharmaceuticals & Chemicals Ltd, 1216/20, GIDC , Phase-IV,·

\j\ Naroda Ahmedabad. / .

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Ahmedabad- North.
3) The Asst. Commissioner, Div-I, Ahmedabad- North.

4) The Additional Commissioner Div-I, Ahmedabad- North.,

vGuard File.

6) P.A. File.
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